
E·· .....•... ,246 We.co8eI8de~forthe .... diIc... intbe following ~,
.: .. . I bIoadbmI..• :....·... ......,.,...... ... PeS as presumptively CMRS willadvard airofour

'and COllgress~S'"in~g the Budpt Act.

11'.Weagme .....Al!lnic·S sugestion that we establish a "presumption" that
PCS will be classified IS~•.. IIIowing eaeliPCS provider to make a showing that one or
m.ore Of. it.S serv.. Jce..s.ate.. PJ'I.•.....va1Ie'. Webelieve that. the'presumJJt:ion approa.Ch..is warranted becausewe have defiDed· peS to be ] available to "individUals and businesses" and~ble of
interqJerability so~fk "call" .II*Jpated' with a variety of competiDgnetwotks." PMRS
servi~ do.not .~ 'tbttIto erJttIj because. riley are not available to the public (or a substantial
POrtion CJf the public) .-•• iDterconnected to the public switched network. Therefore, a
Preaull1~ that..Jq ...,.1d 'ae eMItS fits our.aennI definition of the service. All PCS '
~m wjll be P..lIed to llO.. Jicenaed as CMItS"'. An appticant or IiceDaee proposing to use
any PCSspectJ:umto ofI!ir ..... 00 aPMRS bais _y overoomethec~ ~mpti.~ ..To
00 so, the app~9t~'"••DUe a showilll.tIIt must include a certification indieatiDg
that the. licensee pldto .. res on a private bllis. The certification must include a
de1criptionof~.~ ",fficient to demcllittrate that it is not withiR the CMRS
defttJlion. As in .! activities, we intend to rely OD appliciDts' representations, and
any interested party to8bow that a liceItIoe's request to 'offer peS on a private basis
does JK!l.ddeat theCMRS.pI~.must present~ific ~ons of faet supported by ~
~lt of a. pe~ or.~"'1t!t ~ 1aJO~1edp. lfa~S appliCant ~ho .IS
authorized to provide 0IIIy JItdS. servICe actuaJlY~ldes CMRS service under that license, .
it will be subject· to appropriate enforcement action.249

. 120. We agree widl~ that=.PeS as presumptively CMR8 .witl advance
the public interest and the. .' intent of the . . .. Act. First, CMRS status fur PCS will

adv.aDCe.. our goal. 0.f UlllV.' ..~.=.~......S'.. c.e.rtain Title... .ob!iPtiOD.s.enSurinl non-discnm.·inato-
~ aIlIf !'air PJil:1!I. "'\II'llICll!IQre for fiIlfta.~ apiIlstp~~ these
. . .0Ps, w.ill contiibiie to the uftivetsal· avaUafiility Of PCS because such regulatiOnS place

an o. gatioo OD PCS.1icenIces to'1Mke their service available to the public at fair prices, and
the complaint process under Section 208 is available to ensure that these obli~ations are met.250

No similar Title n obliptions would apply if we were to designate PCS as pnvate carriage. We
also conclude that commercial mobile rilCfio servi-;e status is consistent with our goal of achieving

246 Set Communications Act, I 8(g), 47 U.S.C. I 158(g). Furthermore, our authority to issue
licenses by auction under the Budaet Act was conditioned on the completion of this rule making
proceeding with respect to clluification of PeS. See Communications Act, ff 309(j)(10)(A)(iv),
332(c)(1)(D), 47 U.S.C. 1I309(J)(JO)(A)(iv), 332(c)(l)(D); see al,O Auction Notice, 8 FCC Red at 7655
n.110 (para. 116) (principal use of PCS spectrum 'is expected to involve service offerings rendered in
exchange for compensation).

247 Broadband PCS Order, 8 FCC Red at 7712 (para. 23).

248 Set Communications Act, I 309(d)(1), 47 U.S.C. I 309(d)(1). Because of the CMRS
presumption, all PCS applications and modifications will be placed on public notice (or 30 days. Su-id.,
I 309(b). Set Section 20.9(b) of the Commission's Rules, as adopted in this Order, for the procedures
an applicant or licensee must follow to offer PCS as a PMRS.

249 Su, t.g., Communications Act, §f 312(a), 503(b), 47 U.S.C. §§ 312(a), 503(b).

250 Su, t.g., Communications Act, §I 201,202, 208, 47 U.S.C. If 201, 202, 208 (providing for,
respectively: service and interconnection upon reasonable request and terms; no unjust or unreasonable
discrimination; complaint procedures to exact forfeitures for violation of these obligations); see also
Notice, 8 FCC Red at 7999-8001 (paras. 56-68).
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BII-·.--

•••A., 11..1 .,,,,•..,... _ u.aa for PCS licenMes in
...... ~.In \' , ..~..~PCS. WtdIiB &lleir ~ licease tenDS, broadband
PeSB.JI""... '.. . .-ve......... .-...' tbiid... ofdie...'pop'" withiB tlteir market areas widUn five yean,=r-=..~~:n.: :l~~:.~~.=~it'=:~nt~
the~ .service.. within five yt'al'S, and 75 percent of the population within ten
years.' .,

121. We~ des~ of PeS as pNlWDptively CMRS is consistent with the
strictbuild.,'-OU...t ". .~ we. bave. e.•fished to ensu~ quick ~lo.Iy.mmeat Qf tile service. The
plain of the "offer service to ....tIIe JXPIlation' , 10 the broadband PeS build-
out rapairomeals ,it -.btoadband PeS liceuees ..ust be in a pOSition to serve the stated
percentJtlelof~.upon reafOlJlble J1lqIIOIt, in their service -.s within the specified
ti~. We apee-wftb~1'$ who abo Qlaintlill that it would be difficult for broadbind PCS
l~~ to.•.meet·"'.buiId.. -outreq\l.·ueu:em.eats QI a private basis,.S~.the., ~u~rements call ..for
semce of,... pette_.. ofpopulation. Because we have concluded that SeCtion 332 requues
PMItS to be lOR... to .-vice availlable to OIlly a lim~ group of.users in any given service
are&,or teItrictecl to .....iaterconnected service, it would be extremely difficult for licensees to
meet ourPCS buikl-out requirements on a private basis.

122. CMltS .... for PeS will not hiJIder our J08I of promoting diverse services. The
statute allows .us to adopt • flexible quIa&ory schelne to treat oertaiD eMU in a streamlined
fashion, thereby cultivltiag diversity I1DOIII services."') Nor will regulatiDl all PCS as
presumptively CMU necessarily deter di.verse service offerings because, in the past, we have
allocated, spectrum for~mon carriaIe use without requiring that it be operated only under any
one particular technical set of parameters:2S4

W. AlIO, COIIUIIOIl carrillJe regulation of PCS will foster competitive delivery. Conaress
has gWen us the maadlleto examme tfie competitive aspects of commercial mobile radio service
markets on an ongoin. buis so that we can assure competitive conditions exist among PeS

2S1 Broadband pes Order, 8 FCC Red at 7753-54 (paras. 132-134).

2S2 Narrowband PCS R~consid~raJion Ortkr at para. 32.

m In explaining the provisions of Section 332(c)(1)(A) allowing forbearance for some commercial
mobile service providers, the Conference Report explains that: .

the purpose of this provision is to recognize that market conditions may
justify differences in the regulatory treatment of some providers of
commercial mobile services. While this provision does not alter the
treatment of all commercial mobile services as common carriers, this
provision permits the Commission some degree of flexibil ity to determine
which specific regulations should be app1ied to each carrier.

Conference Report at 49 I.

2~ S~e, e.g., Amendment of Parts 2 and 22 of the Commission's Rules To Allocate Spectrum in the
928-941 MHz Band and To Establish Other Rules, Policies, and Procedures for One-Way Paging Stations
in the Domestic Public ,Land Mobile Radio Service, First Report and Order, 89 FCC 2d 1337, 1343
(1982) (deciding "not to earmark common carrier frequencies for any specific useH

).
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licensees and in relation to rival services. 255 CMRS status for PCS will further accomplish
Conp-ess's intent in~ the Budget Act by establishing regulatory symmetry among mobile
servICe providers. In addition, statutory forbearaAce from many aspects of Title n common
~e regulation will enhance the efficiency and public value of PCS spectrum, advancing the
nation s network infrastructure into the forefront of state-of-the-art wireless telecommunications
technologies. Moreover, our rules will allow PCS providers to provide private PCS service if
they demonstrate a reasonable basis for overcoming the CMRS presumption.256 We therefore
conclude that presumptive commercial mobile radio service status for PeS will advance the
public interest.

E. FORBEARANCE FROM TITLE n REGULAll0N

1. Sttmu"" Test

J.24. Section 332(c)(I)(A)grovides that the Commission may determine that any provision
of Title n may be~ififd as ' inapplicable to [any] service or person" otherwise treated as
a common carrier. The Conference ~rt states that "[d]ifferential regulation of providers
of commercial mobile services is permiSSible but is not required in order to fulfill the intent of
this section. "231

115. Section 332(c)(1)(A) also requires that before forbearing from applying any section
of Title U the Commission must find that each of the following conditions applies:259

(1) Enforcement of such provision is not necessary in order to ensure that the
charges, practices l classifications, or regulations for or in connection with
that service are just and reasonable and are not unjustly or unreasonably
discriminatory.

(2) Enforcement of such provision is not necessary for the protection of
consumers.

(3) Specifying such provision is consistent with the public interest.

As we discussed in the Notice, as part of evaluating the "public interest" described in Section
332(c)(I)(A)(iii), Section 332(c)(1)(C) mandates that the Commission consider "whether the
p~sed regulation will promote competitive market conditions, including the extent to
which such ref:lation will enhance competition among providers of commercial mobile
service.... " For PCS, Section 332(c)(1)(D) specifically requires the Commission to make
these determinations within 180 days of enactment. While the public interest evaluation requires
the Commission to look at market conditions, the statute permits us to consider other factors in
deciding whether to forbear from regulating under any provision of Title n. In the Notice we

235 Under the Communications Act, §§ 332(c)(I)(A)-332(c)(I)(C), 47 V.S.c. §§ 332(c)(I)(A)
332(c)(t)(C), the Commission may review competitive market conditions and adopt a flexible regulatory
scheme forbearing from certain regulations in order to foster competition. See Notice, 8 FCC Rcd at
7998-99 (paras. 53-59); set also Part UI.E, paras. 124-219, infra.

256 See para. 119, supra.

257 Communications Act, § 332(c)(t)(A), 47 V.S.c. § 332(c)(1)(A).

231 Conference Report at 491.

259 Communications Act, § 332(c)(1)(A), 47 V.S.c. § 332(c)(I)(A).

260 [d., § 332(c)(I)(C), 47 V.S.c. § 332(c)(1)(C).
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..
SOUIht comment on what factors the Commission should consider w~o ~rfonning the ....yses
punuam to this test. ' , ..

2.Co"'l'dion in tIN c..en:isl MoIJik RJI4Io Services MlU'1ietpltwe

a.BaekpoaIMl MId PleadiDp

126. In the Notice, we.lIIltatively concluded that the ~obile. services malbtplace was
sufficieDtly competitive toJusdfy forbearance from many sections of Title n.261 Since the third
prong requires the CommlssioR to detennine the effect of forbearance on competition in the
CMRS marketplace, we focus on the competitive nature of the CMRS marketp~~ce first. .

127. CTIA, Motorola, and other commenters contend that the CMRS marketplace is
CODI.. petitive.,and...beco..~..'.. minc.-sing.•. . IY. Imore. so, with as. many as. seven pc.S l.icen.sees and SMR

~r:~~&ir~=:=Iar~S:~V;~~,r:tl:=':i~~
two facilities-f?asecI prcMden, ."I4dkion.toreseDers, uaues competitiv~oonditions ~prevent
any one ~tor froOl ia. the~ and iDclentive to eogace in anti-competitive
practices.· McCaw aIIo tMt Cellular carriers lack nwket power.264 Bell·Atlantic and

g~~=~o:.m=:na~\H':fesre:r=e~r~:=k::Ia:~:~~::
8.1.JUe that the P8IinI iDduMry is eveu mOre competitive, with 80 priv.e and common carrier
channels available illthe 9OO"MHz band alone, supporting several thousand systems across the
nation.266

261 The Notice did not propose to address the question of forbearance for international CMRS and
we do not prQPose such aetionhere. Set note 369, i'ffra.

262 CI1A Comments at 33; Motorola Comments at 17-18. See also AMSCCotmDents at 1; Arch
Comments at 11; BeUSouth ColDIDeDts at 26; ·Century Comments at 5-6; Comeast Comments at 12; GTE
Comments at 15; Cox Comments at 7; McCaw Comments at 8; Nextel Comments at 21; Sprint
Comments at 12; Telocator Comments at 19-20, citing CTIA, "The U.S. Cellular Telecc:>mmunieations
Industry: An Overview Analysis of Competition and Operating Economics" 8,t 12-16 (Aug. 26, 1992).

263 Bell Atlantic Comments at 21-24; McCaw Comments at 7-8. See also Southwestern Comments
at 27.

264 McCaw Comments at· 9.

265 Bell Atlantic.Comments at 23-24, citing Bundling of Cellular Customer Premises Equipment and
Cellular Service, CC Docket No. 91-34, Notice of Proposed Rule Making, 6 FCC Red ·1732, 1733
(1991); Bundling of Cellular Customer Premises Equipment and Cellular Service, CC Docket No. 91-34,
Report and Order, 7 FCC Red 4028, 4029 (1992) (Cellular CPE Bundling Order); GTE Comments at
14-15, citing Cellular CPE Bundling Order.

266 Motorola Comments at 18; Mtel Comments at 15 (asserting that paging is competitive, arguing
that the Commission established three common carrier network paging carriers based upon· a
determination that such licensing was sufficient both to serve existing demand and to provide genuine
competition), citing Amendments of Parts 2 and 22 of the Commission's Rules To Allocate Spectrum in
the 928-941 MHz Band and To Establish Other Rules, Policies, and Procedures for One-Way Paging
Stations in the Domestic Public Land Mobile Radio Service, General Docket No. 80-183, Memorandum
Opinion and Order on Reconsideration (part 2), 93 FCC 2d 908 (1983). See also Telocator Comments
at 19.
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US.' NeW ~, cidIW ....~ ""',' _'that' ~Ilularrates have declined in
real' terms tincecdl...•••~....lnlCco , dlelllimlber of pili.. subscribers
has inc"", and the price ofplFl'S ~1ltJd, and that the8e at1l clear
iRdicationsof the ~,..... in._,.... ' CTIA auertsthat the oms
marketplace is compedtive 1Ikf'arpes that it is wilI-docuaenaed' that' CMRS providers lack
market power, i.e., tile ability to raise price by mtrictingOUtput.269

129. Bell AtIIntic cites to another ComIniIIioIl' rule mlking in which the Commission
concluded that "[i)t appears that facilities-bisect carriers'_ competing'on the basis of market
share, .teehnoIO,y, service offering, and service price. ,,270 Mtel, Pqenet, and Telocator note
that the ComnnSsion his alracIy found odler common carrier moiile licensees, which are
~atiJy ~ged in the"p!oyision of Plllillliervice! t~ be~iaant !n ~ir provision of
mterstate servICeS.271 In.;.PItpt ItOteS titf the Comml_on foIaad, .18 -.bUslnng roles for 800
MHz air'-gmund service, that eacli air-JroYnd service provider would facc substantial competition
from other air-ground service providers. 272

130. Bell AdII* IdpeStbat the cell... iacIIIItry has expelieneed rapid growth,
nationwide expansion of coverage, declininl prica. ud introduction of new technologies and
services, all while cellular carriers did not file tariffs.m Bell Atlantic points out that the vast
majority O.,swesMve dIcicJed· not to ..... cellular lervioe _.'•many states which at. one time
imposed'rate regulation llave abIDdoaed it bued OII·the,coiItpetitivcoess of the celluJar markets
in their states. This, asserts Bell Atlantic, ~rts the Commission's tentative finding that the
tariffing requirement is "not necessary. "274

267 New Par Comments at 9, citing Cellular Competition: The Charles River Study (J992). This
report found a 19 percent decline (adjusted for inflation) in rates since 1983 and a 44 percent decline in
accounting and operating a cellular telephone over the same period.

268 Pagenet Comments at 20-21, citing EMCI,The Stale of the US Paging Industry - Subscriber
Growth, End-User and Carrier Trends: 1990, at 33; EMCI, The State of the US Paging Industry 
Subscriber Growth, End-User and Carrier Trends: 1993, at 1,9.

269 CI1A Comments at 34, cidng J. Hari~ &. C" Jackson, Strategic Policy Research, "Errors in
Hazlett's Analysis of Cellular Rents," at 1 (sept. 10, 19(3) (Haring & Jackson) ("rents in cellular
telephony can only reflect scarcity of spectrum rather than martet pOwer"); Metro Mobile v. New
Vector, 892 F.2d 62 (9th Cir. 1989) (cellular market is competitive).

270 Bell Atlantic Comments at 23, quoting CellultJr CPE Bundling Order, 7 FCC Red at 4029.

271 Mtel Comments at 14; Pagenet Comments at 18-20 <Piling industry is vigorously competitive,
citing R. Ridley, 1993 Survey of Mobile Radio PlIIin, Operators, Communications, Sept. 1993 (Ridley
Survey), at 20); Telocator Comments at 19; Telocator Reply Comments at II. &e also Bell Atlantic
Comments at 22; Motorola Comments at 18; PacTel Paging Comments at II.

272 In-Flight Comments at 3, citing Amendment of the Commission's Rules Relative to Allocation
of the 849-851/894-896 Bands, GEN Docket No. 88-96, Report and Order, 5 FCC Rcd 3861, 3865
(1990), recon. denied, 6 FCC Red 4582 (1991).

273 Bell Atlantic Comments at 23.

274 [d. at 24-25.
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_.._......~ ~;.~-=.=--:.~~ve~=
issuft'icieato:9;4j ,~~iallJlQbileletV ...~.m NeB.~nds
that theCOln~; ,."...•• clasllificadonof.~ cel"providers as
~'OIl'lWI.'NatA'c"ln .'.ceDular'sdomilint "", coupled with theCOQlmission's
~on to oerfomI- review of competitive madcet conditions, make any conclusions
aboUt the ceDular w..t collecting the~ data premature.m New York and
PA PUC also ~,tllltadlcisiee to support foJbearance, in consideration of the current
market oonditioRI,woeld tie premaaure.27•

w. CaIiforIIIiI.... tbat it and~havedetenninedthatcompetition
does not .· ee.......I1IIIl'ket.m .. . .' fuirtller .usert& that ia .•tbo California'
ceIIuJar."' ' '. ".:-.c.

i

.' ,........_.n Ia.ve an OWIImhipia.teJat..' .·in abe.' other competi.''ter in the-lDII'kett.- .. . ill ..., cues, oeIh111r Iice_. tMt compete in ODe ...... may be
buaiDess partnen, ill ....., ex-ributing to the mIIbt~s. California aques that tlIere
is not ackicI.uI#.~",ia ·the cellular~ in eatifomia to ensure just, reasonable,
aDd noo-c:Iic...........,. CaIifoNiaCOD1IeDCI$ that it would be premature'forthe Commission
to forbear·.rrom·· tile rates of CMRS;2IO

133. BeIJ.(>tIa.tib, eftA, .. Southwestern .-It that NCRA's COIIlIaeIID repeat the
same Cllirllsit,.,.."dto .. Commission ia die cell111ar, resale prooeediDg, w6ich the
COtMlisdOa .'.~•.'. .•...,... contends that NCRA's claims repnIiAg competition in the
cellular market arelracomilct.- Ben AtlaDtic arpes tbat Wholesale rate regulation basin fact
iDcreued rates.2J3 piMUy, Bell Atlantic and CTIA contend that NCRA, at best, provides
flawed eConomic support for its claims.214

275 NCRA Comments at 15-16.

276 PA PUC ReplyCoIDIMIIII at 14.

m NCRAComments at 15-16.

m New York eom..u at 10-11; PA PUC Reply Comments at 15.

2'19 Califomfa Comments at 6.

210 California <:0..... at 6-. (at a recent lesislative hearinathe Public Utilities Commission of the
State of Californi. ;pnlllIItId twidence showina that r_ that were set nearly nine years ago have not
fallen). See alsoMMR.....y Comments at 6 (uraina the Commission not to forbear from tariff regulation
for commercial mobile service providers aftiliated with dominant carriers).

211. BeU Atlantic Reply Comments at 7; CTIA Reply Comments at 8; Southwestern Reply Comments
at 5-7. See also GTE Reply Comments at 10; Pacific Reply Comments at 8; Rochester Reply Comments
at 5. Bell Atlantic asser1I_ the Commission's action w. affirmed in sweepinglanguage by the D.C.
Circuit, which held that NCRA's "evideace [of lack of competition} falls far shorf' and was "thin," Bell
Atlantic Reply Comments at 7, c11i11g Cellnet Communication, Inc. v. FCC, 965 F.2d 1106 (D.C. Cir.
1m). '

212 PacTel Reply Comments at 2-3. See also Telocator Reply Comments at 11-12.

213 Bell Atlantic Reply Comments at 8.

214 ld. at 8-9; CTIA Reply Comments at 7-8. Su also McCaw Reply Co'mments at 12-13. CTIA
claims that NCRA selectively quotes from a recent Government Accounting Office report that states that
the GAO is unable to determine whether the cellular market is competitive. CTIA also notes that NCRA's
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134.C'l1A, NYNJJ(. ""I~ clspute the claims of California, which they
~ are .~. only on dteCalifonlia market.215 MONOVer, arpes C11A, economic studies
shOw that cellular tMeS·~ approximatelY S percent to 16 percent higher in those staleS that
relUlate cellular prices. 'l'ltenf'ote, claimsC11A,~fJ and not the lack of competition may
explain the higher rates diet are being complained of.2M PacTel contends that in fact cellular
rates are now lower than in the past, both in absolute tenns and as adjusted for inflation.217

b. Dlleussion

. 135. We reached die tentative conclusion in the Notice that the level of competition in
the CMltS.. ..m~. is Mlfficient t.o support a deA:ision to exercise our forbearance authority
as established byCOftIIeIB in the Budget Act. Based upon our review of the comments and our
further examination of the issues presented, we now have made the following principal findings.

136. First, we conclude that the most prudent approach for us to follow in reaching
decisions rep.tding folblarance in this Order IINst involve an examination of the prevailing
climate of competition wi.~ .to each of the various mobile services comprising the CMRS
marketplace. A threshold ':)8 is whether we should treat CMRS as a single market for
purposes of exereising _r .. rance authority. 'There is disagreement in the· record rePfdinl
whether COIIlmercial indriIe radio services are distinct or whether they can be blended tOgether
into a single CMRS market. We conclude that, for purposes of evaluating the level of
competition in the CMltS. marketplace, the record does not support a finding t6at all services
should be treated as a sin~ market. Thus, we will proceed with an analysis that focuses on each
of the various commercial mobile radio services currently offered, and about to be offered,
keeping in mind that our doing so is not intended to prejudge the issue of wbether, and to what
extent, there is competition among these various services.

137. second, we conclude .tbat the record supports a finding that all CMRS service
prov.iders, othe.r than cell.UJarservice licensees, currently lack market power. This finding, which
IS presented in~ter detail with respect to each of the services in succeeding paragraphs,
supports our conclusion ttIat consumer interests will not be adversely affected, that economic
IJ:OWth will be stimulated and the general economy will benefit, and that the public interest thus
will be served, by our fOltJearing from certain requirements in Title n of the Act that otherwise
would be placed upon CMRS providers.

138. Third, in the case of cellular service, the Commission has previously acknowledged
that, while competition in the provision of cellular services exists, the record does not support
a conclusion that cellular servIceS are fully competitive. We conclude here, however, that the
current state of competition regarding cellular services does not preclude our exercise of
forbearance authority. Although we discuss the basis for this conclusion in greater detail in our
subsequent discussion of cellular service, we stress here that an important aspect of this

reliance upon a study concerning cellular rents is also unfounded considering the report's recent
refutation. CTIA Reply Comments at 8 n.15, citing Haring & Jackson at 1.

215 CTIA Reply Comments at 3-5; NYNEX Reply Comments at 15-18; Bell Atlantic Reply
Comments at 10. See also GTE Reply Comments at 10-11; Telocator Reply Comments at t 1; US West
Reply Comments at 14-15 (the views of California and New York concerning the state of competition
are not shared by regulatory commissions in most other states).

286 CTIA Reply Comments at 4-5. See also Bell Atlantic Reply Comments at 10; NYNEX Reply
Comments at 16-17 (studies confirm that prices are 10 percent to 15 percent higher in markets where
cellular rates are regulated, so regulation hurts consumers).

217 PacTel Reply Comments at 4-5.
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COiICluaonis that we ..lYe bel.' to iRitiate a further~ inwltiCh we will propose to
eetIIbIish ......ve aad.oA -.utoria, of tile ce.J.F~ as a~I of ensuri"
the fOltJeanl8co lCd_we this oar does y affect the ~lic interest.
w~ "ve ..... ~'I· 11IJ1 about mvolvi:nl ~Jl'alar ~s
whichare~ <.-tets. T1IeM .,..,....JIliJht result III ~ slWiDI of
priem, infoImltionin jOiat~efforts or they Iiliaht blunt incentives to eopspete. These
arrangements will be IOODitored by t e Commission and are subject to scrutiny under federal
antitmst laws.

m •.By ·QUr........ ·toda, we baveiderlldfiodthat~...P'roviders include all
ceIhIIar liceasees, COIBI8GII-- papllicenlees ... priv. carrier paging liceosees (ex~
tIaoae providin, iDtenW service), all wide-area SMR prov_rs, .and m~ 'SMR providers. .
AJtheg~ the cellular service market is not fully competitive,290 these other services are
competitive.

148.• First,tbe... •......... ..... stry. .i.5 biPl.·y COID(ICUtive.
29I

. A receDt...stu..dY. Ii.P'I.nd that.' onIV""a pqiDg. caniit-flCeeftve other NiDlcamers COIQPOtinI with it in a .given 1IW'ket,
.-ct.aometPllS man' u em.292 1be .CC8biDIliOa of fU,h Capacity, large n1HDbers of
.mee... providers.... ' .. , ease Of eft!rY.. ,and ease of c...... aerv... ricep.. rorovide.rs results in.pagingbeilII a ""y , of !he~~maJteI. In !he 900 t.Giz.bond
alone.., theft lie· . • pm_ ptling channels, of which rouJhlytwo-thirds ale li~sed to
priyate c:aI!'D's, and· .~ eatrierc~.~y,thereare over thirty common
Indpl'ivaeecanier.... ct p. ~s in the ISO MIU IIId 4SO MHz bands.293 1'11ere are three
DItioIrw~COIbllloii CaiTler ,..., channels. Cu..... toelmology pe..nnits literally tens of
dlouaands of ~par...... to be served by a siDIle channel, and recent advances are
inc~ JJlIIlDI channel Cll*ity dramatically. As a ...It, 1here is a huge capacity for paging,
and relatively easy.~ iDtothis market, especially for private carrier paging proVIders. Paging
s~... . s are.. . teJati.vely~.·v~ to ~~. :tbe~ of Jl'Ciaa equipm~ntand. se.. ~k,:e to..end
UIIeI'* II faIIiD8. Further, dIe·18dtnical similarity 01pIIiq ...,ment,partiCularly WIthin a given

===reria~:''':g :e~~~;~='~~~rv~:ro~~:~~ei:c~:.g
141. Second, consider SMR. licensees. Most SMR licensees providedi~h serv'ice and

many also provide mobile telephone service. Non-interconnected dispatch services are PMRS.
Thus, for purposes of analyzing whether forbearance is in the public interest, the appropriate
focus is on the examiution of market power in the provision of CMRS, such as mobile
telephony.

211 See para. 194, infra.

219 One recent report estimates that by sometime in the 19905; there will be Qver 7,000 800 MHz
and 900 MIU SMRs using over 50,000 channels. See D. Fertig, Private Radio Bureau, FCC, Specialized
Mobik Rodio, at 24 (Feb. 1991). '

290 See Cellular CPE Bundling Order, 7 FCC Red at 4028.

291 See EMCI, "The State of the US Paging Industry" (1990); EMCI, "The State of the US Paging
Industry" (1993).

292 See Ridley Survey at 20.

293 Additional paging capacity is available on FM subcarriers that are being used both for private and
common carrier paging services under Section 73.295 of the Commission's Rules, 47 C.F.R. § 73.295.
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JC. ne ... .,.·•.~... t *'~~ maJbt is small,
particularly in~ with·ceIIuW~. . 11Ns,tO.the .extent that cellular rates are
reasonable and would .c:oetinue to be so ....r a fott.nftce regime, one should reach the same
conclusion for tile proviso. of mobilet8lephoRy by SMR. licensees.

·~~~=-"'''::'~--=~T:g,~~e=~_~~
%L~ti::~~~~~su==~=m ~~~~rf~it=~:
ce.. Bular or PeS.-Second'.. 5MB. so.. bsc.. riber ~.. costs... .more than cellular subscriberequipment. 297 'lbint,iUiaI martdid. costs for~ SMR may be ~er than marketing
~.. for cellular ~.29I These barriers ... FetIectec:,I in tile ~ificantly lowet market

=n;:v?~~~:~=:==ioha~:~::et;~n~
provision of mobile teIejhoaiy. Although we antlcfite that Pes entry will increase competition
m.this area, we will continue to monitor this situatlOll as part of our annual review of the CMRS
marketplace. 300 .

144. The COntmission has detennined that no air-k).ground service provider is
dominant.301 The Commission found that selection of an open entry plan, coupled with the

294 Total SMR units, which are primarily dispatdl, are estimated all.5 million as of December 1993.
Total interconnected units are estimated at 425,000 units, as compared with 13 million cellular
telephones. See Economic and Management Consultants IntemationaJ,lnc., "The State of SMR cl Digital
Mobile Radio: 1993-1994," at 1, 105 (Dec. 1993) (EMCI SMR Report).

29j See note 17, supra.

2M The SMR service is ulocated 14 MHz in the 800 MH~ band and5 MHz inthe 900 MHz band,
as compared to a total of 50 meeahertz for the two cellular· carriers. See Part 22 and Part 90 of the
Commission's Rula, 47 C.F.R. Parts 22, 90. 1bespectrum allocated for SMR is not comiguous: it is
interspersed with ch....s des,ignated for Public Safety and other private radio services. This inhibits use
of technologies neediDl wider channel bandwidths. The technical standards for the 800 and 900 MHz
bands are substantially different, precluding economic use of both bands in one radio unit.

297 EMCI SMR Report at 146; M. Carter-Lome, "An Answer to Cellular," Communications, at 29
(Sept. 1993).

298 Merrill Lynch, "SMR in the United States: A Window of Opportunity," at 28 (Oct. 1993).

299 For example, the prite AT&T agreed to pay for McCaw shares implies a value of approximately
$282 per "pop" (i.e•• per each member of the resident population in the geographical area involved),
whereas the price MCla"'" to pay for Nextel shares implies a value of approximately $43 per pop.
Su S. Malgieri, "SMits Aecoming Hot Investment in 1990's Wireless Technology," Radio Communica
tions Report, Sept. 13, 1993, at 21; E. Andrews, "MCI Plans Big Nextel Stake as a Move into
Wireless," N.Y. Times, Mar. t, 1994, at 01.

300 Congress bas required the Commission to "review competitive market conditions with respect to
commercial mobile services and [to] include in its annual report an analysis of those conditions."
Communications Act, § 332(c)(1)(C), 47 U.S.C. § 332(c)(1)(C).

30t Su Amendment of the Commission's Rules Relative to AUocationofthe 849-851/894-896 Bands,
GEN Docket No. 88-96, Report and Order, 5 FCC Rcd 3861, 3865 (1990), recon. denied. 6 FCC Rcd
4582 (1991).
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cornPotitiY'~, •.'.•·''.··'If..'.aitIiJlOs..•. •.'...._dIIal.itv .5el"Yice at low prices, .supported
streamHned'·NJr r(Jftir service ptOvl"'s~--"

145. FiDaUy,tIIe.~; '..ree ofeo~ is/less clear for cellular service than

~.:=r~.•jr'.;.~.'.:..q.:.!!..·../.I•.:.···.·..L.·•.r~~.·:n;:e1k1l.C='l:~=
. anal".sis at.. tbIt Jijt..........'~,IiL.IJaa1ft '-bnlld.,how.'eve.r,.tbat .celfular pro.viders

face ~.. ,POI.."~. '••.' ".. '...•....·'.t '.' ,it .tIIorelore.'.' i.s iD the. public iJlterest to relax' some
Comlldasion poJiC~ ••~~ to~ martets.- .

. I~.~~."'o."" PJOVlders .of ce......service in each aeopaphic......' ~,....'f••.., Ir8.. oalY two~ l'Iises tile que8tion of the. extent to
~bieh ~~l.I?@V~_ .~to ~an,,,,it or eXJlicit...~eDt not to compete
v~y1ritll.~."""'""ato ~ ......~tle1r·c~tiye.levels.Standard
pnIICIpleS of~i"""dijQPC>lUts.ybe able to sustain what IS m effect a shared
moDopoIy - widl.tbe ••_elevated.pbs -- .eitIler by tacitly agreeing not to price
agressively or.by ratric:tiaI die IIDOUDt or rate of investment in new capacity. On the other
haad, 'there ..-e y be diftlcult or unprofitable for cellular providers to
coOrdinate tbm· actionS iIl·ddt .

akey=·~=~~~is=:'~=.=:COIIIpete widl <:eI1adIr in the JIiloo. at .'.services surely will iGducesome
COIIIUmentoswitc.. to ot~ora JaDdIine service, the degree ofcross-price elasticity
has not been established in this Jic:Ord.

I •. In adtIitioa to~'~n todar, tile threat of potential competition ~ the
future may also affect cum:et cellular pncml and IftvalJDem. In tile. near future, there Will be
up tosevee~"P:C:S ~iD each~ alQ.Moreover, narrowband PeS
seme. maY~.~. to some extalt. SlaCe' dais aaditionalcompt'tition win not be
a~ for ~me .*-e••• it fa'lIIlIll no direct~OIl.~ricing behavior. Neverthe
less,j~.~__~ anyc.oUusiveP.f!dnl 01' .• '. ty ~$~tsmo~~~ult
tosu..today.'11!' 1IICI1"A8e 1ft~ I114Y ~ttheabillty, and p~llity,
of attemptstp ceJ eDt today becausekdy's mvesta,leDts can have siJllificant
im~.on the~ daat will be earned in the {ace of PeS competition. A cellular provider
may invest in lCIditioMI~ .ROW in anticipadoll of pRinI advantage in the coming
competitive enviro~, 3CM rather than to restrict output through tacit or explicit collusion
with a fellow duopolist.

14t.Qtherfaetorl IDay also limit a cellular carrier's ability to reach tacit agreements.
Rapid cbanpJn the ....... of the product can make collusioD di(ficult. For example, one report
has determiaed. dlat~~ is high, with cellular licensees w~rkin to develop

. techniques that r«ttace.~ and decrease the number of blocked or calls. Price
competition has led to equipment discounts to customers of amounts between 100 and $450

31n See id.

303 See CtUul4rC~ • .",., Order, 7 FCC Red at 4028-29. The Commission found' that the
cellular market wassuffi~ C08Ipetitive to permit cellular service providers to bundle cellular CPE
as .long as they did not specifically tie the provision of service with CPE. The Commission recognized
that other market characteristics made this bundling in the public interest.

304 This res~lt may be particularly likely for a service such as cellular telephony, where system
ubiquity and capacity (and the resulting blockage rates) are an element of service quality.
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when new custoldel'S •.~ cellular serVice.30S Complex pricing structures, such as are used
in the cellular iadustry, make it difficult for a carrier, to sustain collusive pricing.306

150. A$ discullld above, commenters offer a variety ofarpments and pieces of data that
they believe~ lhe extent of COIIlplIIbtion. We found none of these analyses to be
detenninative. C11Aaod New Par, citin& tbe same study, point to declines in the real price of
~~dar services. as Jlldicltive ofCOlJlP.dition. TIlisarpIJleIlt is, however, iBCOlltpiete. It.is
critical tou.ndel'sW1dthe reason why pnees have been falling. For example, even a IllOftOPObst
may lower its prices as it lowers costs or increases its capacity. Moreover, if prices are
continuing to fall, does this logic imply that the markets are not fully competitive? Before
reaching· a conclusion about the state of COlnpatitifJn, one.must ~xplain why cellular prices have
been faDing..1bOse who allege that prices an: falling mainly because of com~tion do not
support that claim with adequate evidence.3m Similany,. some commenters ·potnt to improve
ments in service quality as evidence of competition. Again, however, one must understand the
forces underlying·the quality improvements before concluding that vigorous competition is the
driver.

1.51. Some might argue that capacity constraints (rather than the exercise of market
power) are what drives quantities, and thus market power has not· been a problem. But to be
complete explanatioRs, these analyses must account for the fact that ~ity is the result of
iDv~stmeDt choices made by the carriers themselves. As already discussed,301 a possible theory
of collusion in tbese.markets is that firms restrict their capacity levels below competitive levels
but then fully utilize that capacity that they have put in place.

1.52. CelluJarsystems in some~ have reached their current capacities. Since there
is no more SPedrom available to allocate forceDular systems, many of the systems have reduced
cell size and improved antenna desip in order to maximize frequency reuse. Consequently, the
only way ~ity can be further Increased is by converting to digital technology. The two
competing dilital. techaologies that are beinI implemented are time division muQipJe access
(TDMA) and~ division mUltiple access (CDMA). Southwestern Bell Mobile Sy....s has
commercial 'l"DMA symns operating in the~o and PaUas-Fort Worth mtllUts. JOt Pactel
Corp. and US West New Vector are actively testml CDMA systems. A recent press report
indicated that Pactel Cotp. will spend about $250 mi;}lion during the next five years to launch
digital cellular systems In California and Georgia using CDMA infrastructure equipment.310
It has also been reported that US West New Vector will deploy CDMA service in Seattle next

305 See Affidavit of J. Hausman, United States v. l¥. Elec. Co., Inc., Civil Action No. 82..Q192, at
12-13 (July 29, 1992) (Hausman Affidavit). In order to obtain equipment discounts, it is often necessary
for the customer to commit to service with a particular licensee for a minimum length of time. The
Commission has found that, on balance, these arrangements are pro-competition and in the publ ic interest.
Su Cellular CPE Bundling Order, 7 FCC Red at 4029.

306 See Hausman Affidavit at 12-13.

3m In a recent tX partt presentation, NCRA argues that prices for cellular service to low volume end
users are rising. See Ex Parte Letter, CC Docket No. 93-252, from D. Gusky, Ex.ecutive Director,
NCRA, to Chairman R. Hundt, FCC, Jan. 24, 1994.

301 See para. 146, supra.

309 Su Teloeator Bulletin, "Southwestern Bell Mobile Cuts Over TOMA Service in Dallas/Fort
Worth," at 8, Jan. 21, 1994.

310 See Radio Communications Report, "PaeTel Plans To Take COMA into California and Georgia,"
at 17, Jan. 31, 1994.
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is above or beloW the COIBpetitive .level. .

l.53.JIeIlA~'"em.,..,. rep'" fA cellular eatrim may~ in fact~cause
bi&hel'~•.(a~ to ..·.....~ .ftndinlibat~ causes hilherprices~ one must

::u~~~rr~-::.';,=~eaDn:~=~.=t~~=
why some states have.~. aDd others do not? Again, the record in this proceediDgis silent
on this point.

154. ~$U~,the.aDdanalyses in tberecord ~rta finding that there is some
compedtiOD inthec;ellUlar.seriices nrtrtetpJace. Tbere is insufficient evidence, however, to
conclude that the eenular services marketplace is fully competitive.

3. a..,oJ~ JIobik IWio &m~,

a......1Id ... PladiDp

t55.;$eetion.3'~~) of tile Act provides thIt the Commission. nul)' specify certain

==£~~:~~~Ji::~=::;:of~i~
CoDfeleftce~ illdicatestlllt C~s iDteeded to provide this fk'Xibillty, but .. did not
mandate such differential .1adon.31 In the Notice we tentatively cOncluded· that potential
classes IIlightinclude: exi~ common carrier mobile services; certain PeS services; and
certain private· lDObile Jadio services. We sou&bt CODlIIIeIlt. re~ whether we should
~uJPte reatdations ·dJat vary &moog these cfasses and among different service providers
Within a class.

CMRS~=3~con:::~~=~~o::~=~ ::\i::
advent of PCS, ~y fIlen area will have two cellular providers, up tQ seven PeS PIVviders, and
one or more SMRs. 'McCaw and others aver that m changing Section 332~ Congress sought

311 See Telocator Bulletin, "US West New Vector Completes Calls on Qualcomm CDMA Phone,"
at 8~ Jan. 21, 1994.

312 Communications Act, § 332(c)(l)(A), 47 U.S.C. § 332(c)(l)(A).

313 Conference Report at 491 ("Differential regulation of providers of commercial mobile services
is permissible but is not required in order to fulfill the intent of this section. ").

314 See Bell Atlantic Comments at 21; BeIlSouth Comments at 26; CTIA Comments at 31; Century
Comments at 3; GTE Comments at 17; McCaw Comments at 5-6; New Par Comments at 3; Pacific
Comments at 15; Paetel Comments at 16; Southwestern Comments at 25-26; TDS Comments at 19;
USTA Comments at 11; US West Conunents at 29; US West Reply Comments at 15. US West contends
that, at most~ the Commission might consider establishing submarkets for one-way services (paging and
narrowband PCS) and two-way services (cellular, wide-area SMRs, and broadband PCS). US West notes,
however, that such categories may not survive long, given the rapid developments in technology. [d. at
28-29. See also PageMartReply Comments at 10.

m See, e.g., Pacific Comments at 15; AT&T Reply Comments at 1-2; CTIA Comments at 33. See
also McCaw Comments at 6-7 (penetration levels of cellular, paging, anq other mobile services are low
relative to the potential of wireless communications).
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to ....gg..... .. .•. . ..''''J1loQaw eo-." ~ among eMItS providers
. lie.iD~ .to ..• : LUll no·.JIIt)biJe service operafOr has an
entrenched, . · iIl 311 New Par· tIlat differential
regulati.'on among. .. • plOY..~rs woo.III elSe artificial matkct forcesUC"would only hinder
'. 'the competitivepuatl .. ·.sbOve of tht .......Iace. "311

151. BenAtl~'tmeeftds that the!PPop.... level of·forbeuance may vary. depending
on whether the~ l!elViceprovidldlS COMpllillg with localexc.....pservlce, access
service, or interexc...... .-vice. Bell AtIIntic WUls' us to forbeer from regulating all CMRS
providers wh~ vigom.asJy compete ~P~V~I local service. In ~tJut, Bell AtJantic argues
that, .because lIlterex~ competition IS miriiIMI, tk COiIIIIIilSlOftshould not forbear from
.latiag ATciT's~ services. BeI1 Atlaatic &SIDItS that AT&T's planned &CC}l!isition
of McCaw makes it . to retain tariffing requirements on AT&T's provision of
C~.319 ,

158. AT&T replies that its current iaferexcbange services are subject to intense
competition. Therefore, argues AT&T, it would not be able to cross-subsidize its CMRS
affiltates by extracting hig~r rates for .its aln:ady ~itive wirel~ servi~s. 320 Finally,
asserts AT&T, eVell ... Its merger with McCaw, Intetexe~ sel'V1CeS Will be strongly
competitive and CMRS providers will face oompotitiOfl from multiple providers. 321

159. Some c~aters SuIPSt t_ certain COMmercial mobile radio services should be
subject to differential ..1Uion .6Ued.upoa dIei.'r ability to ..·e~en:iIe market power, or based
upon the amount of ......i4th allocated to such services, or both.322 Nextel argues that the
Commission should adjult the· applicatidn· of Title D to assure t"·new entrants, such as wide
area SMRs, have a·JeaitiMate <JPPC).l'bIS:"become effective oompetitors.323 In-Flight argues
that an air-to-ground service·provider . • with a dom-. camer should remain subject
to existing Commission ·~gulations peniJnl aompetitive comRlunic:ations services to ;::
ensure that a dominant carrier does not unfairly use its martel power in other markets to im

316 McCaw Comments at 5-6. Set also Southwestern Comments at 26~ TOS Comments at 19; US
West Comments at 29.

317 McCaw Comments at 6--7; McCaw Reply Comments at 7-13.

318 New Par Comments at 4-5. See also eflA Comments at 31; eflA Reply Comments at 11.

319 Bell Atlantic Comments at 28-30 (AT&T and McCaw should not be permitted to bundle local and
long distance service together to sell to customers).

320 AT&T Reply Comments at 2.

321 Id. at ]-3.

322 See, e.g., Telocator Comments at 13-15; Arch Comments at 10 (maintain like treatment within
the narrowband and broadband classes); New York Comments at 9-10 (ensure greater oversight for
dominant versus non-dominant classes; since no PeS licenses issued yet, no forbearance for PCS
providers); CenCall Comments at 4-5; Nextel Comments at 22; PA PUC Reply Comments at 14-15. See
also AMTA Reply Comments at 5-6 (arguing that it is premature to conclude that all commercial mobile
services should be regulated identically).

323 Nextel Comments at 22; Nextel Reply Comments at J()·1 J (arguing that McCaw's denial of its
competitive advantage is at odds with McCaw's opposition to the lifting of the MFJ prohibition on BOC
provision of interLATA services).
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sulijectto·tJIe ~iIIiOa·."'Netwodc Are~ (ONA)requimDents.

lA.• N.A.·~.·.·.'•.·.:<""'*. I.· i. we CJJeIte two t»- of CMIS pltWiders: CoInmercial I

§;.~~~~*~~
.~l~~ftrc~:.u=.~~~::vtzr=:
proposId..'di~~•• of~iII mobile radio services is unnecessary aud might
threaten the growth of the~ial mobile radio services market. Similarly, argues CTIA,
disparate treatment·bued upon bandwidth is unfounded.321

...........
1••.~ COIIlIQillion .. flexibility to identify diftO_t clasaes of

CMRS for~ .l IU• ..,W...... to~ from Tide n·repJation.329 m the
NotIce, we·KIentified·ee.t--camer mobile scrvices,ecrtainPCS scrviCCfo lad certain private
mobile selW* 'tfJId.,•...m-... . CIMIified.• . uCMRS} . The major policy
IeUOI1 to ~ of CMRS it ..~ty that one.•canier or class of
carriers hu J'OWtI: ~ COIdDued 11dlIl D~toPIO'~t ooasumen or the
C.~ TIteIe.' .. ' • •.e.xist. other. Ie_ tbat DeCeISitate.. . • differattiaI.· treatnaent.'. .. 332_powen_ CoatttUUion to make ~ at any time if it becomes
DeCClUry to dolO. AI.", dille, bowever,diff' tariff .... exit and entry replationof
CMRS 18 a .-1'1I WI r .. IIOt 8IJPOIIl:'" to be WII'I'IRted.331 We will,. however, eontiJIue to
monitor aetivclythccellular services inutetplacc.:J32 In addition,' because we recognize that

324 In-Flight eo.... It 4, dting Policy and Rules Concemin, Rates for Dominant Carriers, CC
Docket No. 87-313, Rtport and Order and Second Further Notice ofPtoposedRule Making, 4 FCC Red
2873, 3033-37, 3051-53 (1989).

3~ Grand Comments at 8. Grand also argues that all cellular carriers should be regulated as dominant
carriers. Id. at 7-8.

326 NABERCommcmts at iii, 14-15, App. A at I, 4-5; NABER Reply Comments at 2-5.

327 CI1A Reply Comments at 11; CenCaiI Reply Comments at 3-5 (NABER offers no economic,
market, or legal support for its proposals and did not consult with CenCall, a group it represents); Nextel
Reply Comments at 11-12 (NABER offers no empirical data, economic studies, or other support for its
proposals).

321 CfIAReply Comments at 10-12.

329 Set Conference Report at 491.

330 Notice, 8 FCC Red at 7999 (para. 55).

331 We note that Grand has not demonstrated any basis for our determining that an electroni<: data
interchange value added network (EDI VAN) is a mobile service. Thus, Grand's request that we classify
all existing public EDI VANs as dominant is outside the scope of this proceeding.

332 See para. 194, infra.
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diffe...~ regulatory~ of different classes Of CMRS providers may become warranted
because of rapidly cb8PII circumstances in the CMRS marketplace, we have decided to initiate
a nde making in ~ncar tucure to e~ine more specifically whether such differential treatment
should be.. ..establisbed.. A pri.tl<;ipaI focus of this· rule making will be the question of whether we
should adoPt further~ actions under Idle n of the Act in the case of certain carriers
or specified classes of CMlt$providel'$. Further, as we discuss below, we wiJJ still retain certain
non-stroetural ~.for the. eMItS affUiates of a dominant 1andline. carrier as well as
existingstruetural iafprds for ~lIular affiliales of the Bell Operating Companies. We will
review these safeJWll'ds in the future and remove them if they become unnecessary.333

163. We will IIQt address here the issue of what special conditions we may need to
impose upon AT&T if the proposed merger between AT&T and McCaw is consummated. Such
issues are best left to the Order addressing transfer of control issues or, if necessary, role
making proceedings coDducted subsequent to any grant of the pending transfer application.

4. PO"""'" ftu1a Ptuticultu Titk II Section,

164. The three pronp of the test contained in Section 332(c)(I) must be satisfied before
the Commission mayexercl5e its forbearance. authority. As discussed in detail below, we have
determined that fortiearlnce from enforcing sections of Title n is appropriate where filing and
other recu...lat... ory. requ:... ire..mell.ts WO.Uld.be imposed.. on CMRS... ProViders. without yieldin.g Significa.nt
consumer benefits. We were particularly concerned with those instances where apptication of
Title n regulations may impede competition. We have decided that forbearance from enforcing
provisions related to the complaint remedy, as well as sections containing specific consumer
related. provisions, is not justified under the statutory test. We will retain our authority to invoke
certain reporting requirements if necessary, and we intend to initiate a review of the cellular
marketplace pursuant to this prerogative. We note that we do not intend, by our actions herein,
to impose any unwarranted burdens upon private carriers who, pursuant to this Order, find
themselves classified as CMRS providers. As described above, we will soon issue a Further
Notice of Proposed Rule Making to consider whether further forbearance action is appropri
ate. 334

a. Sections 203, 204, 205, 211, and 214

(1) Baelcgroruul and Pklltlings

16$. In the Notice we tentatively concluded that we should forbear from enforcing
Sections 203,204, 205, 211, and 214. Section 203 requires common carriers to file a schedule
of rates and charges for interstate common carrier services. Section 204 gives the Commission
the power to investigate a common carrier's newly-filed rates and practices and to order refunds,
if warranted. Section 205 enables the Commission to investigate existing rates and practices and
to prescribe rates and practices if it detennines that the carrier's rates or practices do not comply
with the Communications Act. Section 211 requires common carriers to file with the
Commission copies of certain contracts with other carriers. Section 214 is the market entry and

333 See Part III.E.5, paras. 214-219, infra. Of course, there are mobile service providers that are
subject to regulation under other sections of the Act and the Commission's Rules. See, e.g., Part 22 of
the Commission's Rules, 47 C.F.R. Part 22.

334 See note 33, supra.
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exit provision,. which requita dae carriers to seek Commission approval when adding. or
removing a line.S35 ' '.'

.. ..1"....•.. M..0.It com.~.~ ~u.dIat .because •of die ~.... dve.. .na.mre ~f. t.he. .mobile

~~-5i'~~;=.of'::=~====t~~~,~~~~:~:~w=~lara:~e:jh~; ~~
unreasoMbly discnminatory.. · . JtlcCaw cOntends that, because ce~ular camers Jack market
power, and sufficient other~ exist, such as the continued applicability of Sections 201,
202, and 208, discretionary imposition of Tide n requirements IS not necessary to protec~
C08SU1bel'S.331

1'7~.M.~.l COll&U;r)'.. ,' other conuneaters iIIo m;st that folbearanCe.from Tide n
regulation ofl,;.MJ.Qi provicIlI's will promoce the~ UltereSt.339 Bell Atlantic concurs,
upa, that the cellular~'s J1IIlid F"d!, IIIIdoawide ....sion of covefIF,declining
pnces, and introduction of new 1IDCbnOiogies and service8,aD wlWe carriers did not tile tariffs,
demonatnItetilat tariffing is H ......ry" ,and tbIt fotteI.raDce would be consistent with the
public ~.3«l....~aw M,n.!- that. detailed~ fiIiDa ~irements impose substantial
competitive costs witbout~ consumers With any otrsettiDg be~fits. 341

161. As disCuued. above,342 commenters araue tbat in Uabt of the competitive nature
of the CMRS marketplace, foJtJearance from enforcing the tariff filing obligations of Section 203

335 For purposes of this proceeding, we wiU assume that Section 214 applies to radio-based services.
But see Transamerican Microwave, Inc., Memorandum Opinion and Order, 10 Rad.Reg. (P&F) 2d 975
(1967).

336 See, e.g:, AMSC Comments at 1; AMSC Reply .Comments at 1~2; Bell Atlantic Comments at 20
23; Bell Atlantic Reply Comments at 6-11; CTlA Comments at 25; McCaw Comments at 7~10; McCaw
Reply Comments at 3-7.

337 McCaw Comments at 7-8. See also In-Flight Comments at 3 (air-to-ground market is intensely
competitive, so marketplace forces will ensure that charges and other practicesare reasonable).

"I McCaw Connnents at 9; CfIA Comments at 29-30, 34.

339 McCaw Comments at 10; Century Comments at 5; Saco River Reply Comments at 4-6.

340 Ben Atlantic Comments at 23.

341 McCaw Comments at 10, citing Tariff Filing Requirements for Interstate Common Carriers, CC
Docket No. 92~13, Report and Order, 7 FCC Red 8072, 8079 (1992); CTlA Comments at 26-27. See
also CenCail Comments at 8, citing Competitive Carrier Funher Notice, 84 FCC 2d at 478~79 (para. 87);
Telocator Comments at 20 (Commission has determined that tariff regulation of a competitive market will
actually inhibit competition, innovation, market entry, and flexibility, citing Tariff Filing Requirements
for Non-Dominant Carriers, CC Docket No. 93-36, 8 FCC Red 6752 (1993); Erratum, No. 34716, CC
Docket No. 93-36, 58 Fed. Reg. 48323 (Sept. 15, 1993».

342 See para. 130, supra.
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" in tbepublicintelelt.MI Motorola contends that the imposition of Title n requirements, such
as tariffing, would disserve the public interest.344

,10. NellA, New Jerk, and thoPA'PUC believe that a decision to forbear from tariff
..... of, PCS prov~ is premature.:MSNCIlA also Uleltl that the Commission should
not"e~ its.fo~ ....thority .... the oyicIence it relies on is •'indisputable and
~g. "346R\1rther, NCIlA indieate$ tUt the C_mission'" not reversed its POlic~~
clasSlfyiQj facilities..... oOIlular providers ascbRinut carrien.U1 NCRA argues that at
the regulation of wbolesale rates in the competitive mobile services markets, and in particular
the cellular market, is required for the foreseeable future. 341

170. NCRA~ that while forbearance as to retail rate regulation is ac~ble, the
Commission should not fo"" from appIyinl Section 203 to wholesale rates of commercial
mobile Ildio services. 349 California, New York, and thePA PUC oppose tariff forbearance,
claiming that there is insufflcieilt competition to justify forbearing from Section 203.350

171~ Bell AdalHicugues that some,ofthele provisions, i.e.; $mions 204 .. 2OS,
merely duplicate enforcement powers tile Comm~ will retain under Section 208 and its
general powers under the Communications Act. 51 cenCan asserts that if the Commission
forbears from enforcing Section 203, which CenCall supports, the Commission should also

343 See, e.g., AMSC Reply Comments at 1-2; Bell Atlantic Comments at 20..23; Bell Atlantic Reply
Comments at ~10; BeIlSouth Comments at 29; crIA Comments at 25; Gel Comments at 3; GCI Reply
Comments at 1; HYNEX Comments at 18-19; NYNEX Reply Comments at 14-15.

344 Motorola Comments at 18.

:MS NCRA Comments at 14-15; New York Comments at 10-11; PA PUCRepty CommentS at 15 (any
tenta1ive conclusion with reg_d to the competitive market conditions in the cellular marketplace without
an effort to collect the necessery data, would be premltUre, if not a clear abdication of congressionally
mandated duty). See also California Comments at 7-8.

346 NCRA Comments at 15 & n.lO, citing ~UuJar CPE BlllldUng Order, 7 FCC Rcd at 4029; GAO,
Concerns About Competition in the Cellular Telephone Service Industry, July 1992. See also NCRA
Comments at 15-16 (in recognition of Congress's recent amendment to Section 332(c)(I)(C), Commission
should perform a detailed review of competitive market conditions with respect to commercial mobile
services).

347/d. at 15-16, citing Competitive Carrier, Fifth Report, 98 FCC 2d at 1201 n.4l.

3411d. at 16. NCRA claims that it does not object to forbearance of retail rate regulation if resellers
have (1) access to Cost-based rates for only those basic bottleneck services that they are forced to obtain
from a facilities-based cellular carrier; and (2) an efficient, timely, and effective means of enforcing
access to such rates is available at the Commission. NCRA asserts that such means, short of filing tariffs
with all supporting data, are within the Commission's power. /d. at 17-18.

349/d.

3jO California Comments at 5-6; New York Comments at 10-11; PA PUC Reply Comments at 14-16.

m Bell Atlantic Comments at 27. See also TRW Reply Comments at 22-23 ("The anticipated level
of competition in the MSS/RDSS field makes Title II regulation of this new service area particularly
unnecessary. ").
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·forJJearflOmS«:dODl 204 .. 2M, which "go hand-ill-hand" with the Section 203 tariff
requirement.3'2

1'72. BoUAtlt tic iIlsiat dial Sediens 211 and 214 burden carriers with
peperworkwlUcbwoUd' once tariffs _ net accepted.353 GTE argues that siace
~tive ··IDIlbt. codIiGIlI tariffs u~ry'. the (tUn, of contracts r.equired by
Soction' 211,uallo"'UI'.~;S14 BellSoutil conal•• that -Oft its face; Section 21'4 applies
to.~.·by wire.·.lUd is inlppUcablehm.3S5 CenCalI·avers··tbat enforcement
of Section 214 is U11BIa.sary,. slaceth~ is dO monopoly provider.356

(Z)DUcullion

~';~':~I::=·:'tO::V.T_~~:n~o::~~
service set by CIU'rieft power. Removial or reducing replatory .,.irements
also tends to~ entry and lower colts. The Commission detennined in
OJmpetltivtCarl'ier'1IIit~ carrien areunUbly to behave anti-competitively, in
violltion of SectiGns20l(b)". 202(f}, of the Act, hecause they recognize that such behavior
wouktresult futile lollS of CUJtOmers. .

174. Concerns about tile ramifications of tariff forbearance are unwarranted. Despite the
fact that theceDular lervice llllltetplace has not been found to be fully competitive, there is no .
record evidence that ........ a need for full-scale rquJation of cellular or any other CMRS
o~.As we diIcut8ed above, most CMU services ate competitive.35. Competition, along
witb the· 'ina.......... at *'ditioDaI competiten,1IIIds to reasonable rates. 11Ierefore,
~ ofSIdioIl203i111Ot necessary to ensure that the charges, practices, classificatioDs,
or regulations for or in COIIMCtion with CMRS are just and reasonable and are not unjustly or
unreasonably discriminatory. .

175."JI0 .avo COiIIduded that aI..... the reconI does not support a fmclilll that the
ceUu....Iar services.-.=:.~iafIIllycompetitive, tile. ~does. establish that there is.. safflejeat
~ in·this.. .--10 justify·fom-ance~. tariffmg requirements. We reach. dais
conclusion for tIu!ee masons. Fint, celIular pfO"!icIers do face some competition today t and the
~ of competition will increase the near future. Second, the continued applicability of
SectiOns 201, 202,· add 208 will provide an important protection in the event there ·is a market

352 CenCall Comments at 9-10. See also Gel Comments at 3.

353 Bell Atlantic ConuMnIa at 27; GTE Comments at 14; McCaw Comments at 8. See also In-Flight
Comments at 4 (since 800 MHz -air-ground service is a competitive market, enforcement of these
provisions is not necessary to protect epnsumers because marketplace forces will provide the consumer
protection these sections were designed to provide).

354 GTE Comments at 17.

355 BelISouth Comments at 29-30.

356 CenCaU Comments at 10-11, citing ColflPttitivt Carrier, Further Notice, 84 FCC 2d at 490 (para.
117).

357 Competitive Carrier Notice, 77 FCC 2d at 334-38; Competitive Carrier, First Report, 85 FCC
2d at 31.

351 See Part III.E.2, paras. 126-154, supra.
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failu~. 'lbifd, t&rifftllc imposes admiftiitrative costs and can themselves be a barrier to
competition in some circumstances.

116. Compliance with Sections 201, 202, and 208 is sufficient to protect consumers. In
the event that a carrier violated Sections 201.or 202, the.Section 208 complaint process would
}]e.nn... ·1.t challenges. to a came..• r's rates or. p.ractices and full compensation for any hann due to
violations of the Act. AItIaoulh we will forbear from enforcing our refund and prescription
authority, described in Sectioris 204 and 205, we do not forbear from Sections 206, 207, and
209, so that successful complainants could collect damages.

177. Final1~, in lipt of the fact that tariffs are not essential to our ability to ensure that
non-dominant camers dO Il()t unjustly discriminate in their rates, forbearing from applying
Section 203 of the Act to CMRSproviders is consistent with the public interest for a number
of reasons. In a competitive environment, requirin$ tariff filings. can (1) take away carriers'
abiJityto make rapid, effICient responses to cbanles lD demand and cost, and remove incentives
for carriers to introduee new offerings; (2) impede and remove incentives for competitive price
discounting, since all price changes are pubfic, which can therefore be quickly matched by
competitors; and (3) iJDpose costs on carriers tbat attempt to make new offerings}59 Second,
tariff filings wouldenatile carriers to ascertain competitors' prices and any chanJes to rates,
which mightencouraae carriers to maintain rates at an artificially high level.3 Moreover,
tariffs may simplify tacit collusion as compared to when rates are individually negotiated,36\
since publicly (tied tariffs facilitate monitoring. Third, tariffm,, with its attendant miDI and
~g n=quiremeats, imposes administrative costs upon carners. These costs could lead to
increasea rates for consumers and potential adverse effects on competition. FinaUy, forbearance
will foster competition which will expand the consumer benefits of a competitive malkdplace.
The absence of tariff fating requirements and the attendant notice periods should· promote
competitive market conditions by enabling CMRS providers to respond quickly to competitors'
price changes. Carriers will.be motivated to win customers by offering the best, most economic
service packages. In this context, with the near-tenn growth of competition, it is reasonable to
conclude, as required by Section 332(c)(1)(C), that fOrbearance.... a.t this time will "promote
~tive market conditions" and will enhance competition among CMRS providers.
Conversely, retainia& tariffs under these conditions may limit competition. In light of the social
costs of tariftiDJ, tlie current state of competition, and the impending arrival of additional
competition, particularly for cellular licensees, forbearance from requiring tariff filings from
cellular carriers, as well as other CMRS providers, is in the public interest.

178. Even pennitting the filinJ of tariffs, in the case· of non-dominant caniers in
competitive markets, is not in the pubbc interest. As discussed above, we concluded that in a
competitive environment, requiring tariff filings can inhibit competition. Indeed, even pennitting
voluntary filings would create a risk that competitors would file their rates merely to send price
signals and thereby manipulate prices. 362 By refusing to accept these tariff filings we prevent

359 This result is supported by an earlier Commission decision. In the Sixth Report of the Competitive
Carrier proceeding the Commission concluded that prohibiting non-dominant carriers from filing tariffs
for interstate services would serve the public interest. Competitive Carrier, Sixth Report, 99 FCC 2d at
1029-30. We determined that tariffs are not essential to our ability to ensure that non-dominant carriers
do not unjustly discriminate in their rates. Jd. See also Competitive Carrier, Further Notice, 84 FCC 2d
at 454.

360 See Competitive Carrier, Sixth Report, 99 FCC 2d at 1029-30.

36\ Of course, the requirements of Section 202(a) of the Act remain intact.

362 Further, tariffs would add an unnecessary cost to the Commission's administration of the CMRS
marketplace.

Page 69



1--

carriers from biding behind their tariffs to avoidreducial their rates. To avoid the introduction
of these anti-COQlpditiYe,~, 'to protect con_men aDd the public 'interest, ~nd because
continued voluntary filinl of taritfs is an unreasonable practice for commercial mobile radio
serv~ces under Section 2"01(b) of the .Act, .we will not accept the tariff .filings of~
providers.36S 1'bese CMlIS~,' rs WIth tariffs currently Oft' file for domestIC CMRS serviceS
must c::ancelthose tariffs within 90 days of publication ot this Order in the Federal Register.

oerva~~~~==~ill~~
from requiring or pennittiDa 'providers to file tariffs for interstate access service. At this
time, bcause of the.~ of competition ,in the, eMU market, access tariffs seem

~~~~U:;~;:'~~:~::~¥s~~~~~~tiii=~
at tIIis~m 111OR, deWlm proceedillgs acIdresIiIIg mtel'COlmeCti0n ISSUeS and equal
acoeIS. '!be ~vised SecdoR 332 does not extend the Commission's jurisdiction ·to the
MltllatioD of local ,CMRS ....'. Thus, our decision to forbearfrohl. requiring t~ filing of
fedetal (i.e. ,interstate) tariffs_ no impact on tboleservices. States may require CMRS
providers'to ftleterms and~s for their intrastlle services and, of course, states may
petitien the Commission to replate intrastate commercial mobile service rates.365

. . '

leo.' sections 204 aIId 205 of the Act aid iJt the ellforcementof tariff rtgulatioli. Sections
204 aDd :205 'pIOYidethe trrrtAIIocI of redress in the event that tariffs COIttain, unreasonably
~ .-s or pmeticeI. Siace we have ddemilled that·wemay forbear,from enforcing
Seetal203, fe.IbearaDCe tmiD IlIIIfoICing Sections 204 and20S is Uftlikely' to illju~ consumers
and 'is,m- the 'public _NIt. MeIIeover, the oversipt pIOvisions in these sections duplicate the
cnfoIeeaeot powers theC~ will retain in ,SeCtiOIt 208 and our general powers under
the COIIUDunkatioas Act. 11IenlfoJe, we forbear from regulating pursuant to Sections' 204 and
20S for commercial mobile radio services.

betiledll~ithse:~~~::.=":~ ~v:r:Jft:~;::'~ts a::~~::6~~:W
mobiIendio services is IUffic_to justify forbearina from requiring tariffs, it is unlikely that
00fttraCtS will contain umeuonably discriminatory nates or replations. Therefore, we conclude
that consumers will not be hanDed if we fotbear from the contract ftlin~rrovisions of Section
211. Competitiye nuubt forces will ensure that inter-earrier contracts wtl not be' used to hanD
consumers. In the unlikely evtIW tIaat they contain provisions that violate Section 201 or Section
202, these contracts can be obtained in the course of a Section 208 complaint proceeding.
Therefore, Section 211 forbearuce is in the public interest. .

112. We will also forbear from exercising our Section 214 authority,366 Section 214
requires that certain carriers submit applications to the Commission for the' provision of new

363 The Court of Appeals for the District of Columbia Circuit reversed theCommission's earlier
Order requiring carriers to withdraw their existing tariffs, finding that such action was inconsistent with
Section 203(a) of the Act. MCI v. FCC, 765 F.2d 1186, 1193-94 (D.C.Cir. 1985). This decision has
been 'superseded by the legislative changes made to Section 332 giving the Commission discretion as to
the continuing applicability of Section 203 to CMRS providers.

364 See paras. 236-238, infra.

365 See Budget Act, § 6002(c)(2)(A).

366 See note 335, supra.
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faciItAes or,dte dilCOllliMllnce of .illing facilides.361 One pa.. of5ecti9ft 214 is to~
""'ren who are .wad~Iy c-.mu aviceprQv~ from paymg for
"~'.UY or unwae. facilities cOastIuction to .PI\MIIt a' dominant earrier from
~>aeeded .m-'Ylliere In .....e is IIIIBvlillble~- In Competitive
CQrrier, the Commission I'CICOIIIirAld that, in a cowrpetlti¥edlllket, application of sect10ll 2'14
couldhann finns Iackinl madCet power since certifICation procedures can actually deter entry
of innovative and usefUl services, or can be used by competitors to delay or block the

==~,,=~~=,o~~~~~~t:::e=
ltlVoIved iB the deeeItiIicatief pnJcess can ,impose addItieMl ...Oft a carrier after oompetitive
cilauB.... have made I ~Iar service uileCOIaftic and, ifadequlte substitute 5elVlCes are
abuldlldyavailable, tile dilcofttinuance qpplication is unnecea8ry to protect consumers. This
anaIrsisis. equally. 8IJfticabie to the eMItS ~1.:e.WecOGdufJe that exercise. of our
Seeuon 214 authority IS ulIIIICeSSIJ'y to ensure apt_ unreasonable charges andpnct:lces, or
topmteet· consumers, ... that 'forbearan~ win better serve the. public interest by avoiding the
social costs identified in this paragraph.369 '

b. SedloIIs _, 1.f11, 209, 216, and 217

(1) 1IIdgroruul and Pktllllngs

," 113. sections 206 (Lilbility of Carriers for Dlmqes), 207 (Recovery of Damages),. and
209 (Orden for Pay.... of Noaey) areprovisiolls UIOCiUed witb the 'complaint reAJedy
described in Section 208, hom which, the CommissMm ..y not forbear under the tenns of the
8UdIet. Act. In the NoIiee we tentatively concluded dial tIere was no record to support
fol'bealwnce fromeof~anl of these sections for any CMRS provider; and that forbeanlace
WOIIld·not be' oonsisttat wida the public interest. In die Notict, we tentatively concluded that
there was no record to support the Commission's' fcdearibg from enforcinJ sections 216
(~lication of Act to Receiver and Trostees) and Section 217 (Liability of Carner for Acts and
OmIssions of Agents) for any CMRS provider and that forbearance would,not't>e consistent with
the public interest.

184. All parties that submitted comments on this issue agree that the Commission should
not forbear fromedcm:in. Sections 206, 207, and 209.310 GClIlJlUCS that these provisions
relate to the oomplaint process.371 GCIaJso asserts that Congress Intended for all providers
to comply with sections relatiDg to the complaiat process.372 ' ..

367 Competitive Carrier, Second Report, 91 FCC 2d at 65.

368 See Competitive Carrier, Further Notice, 84 FCC 2d at 489.

369 We decline to act at this time on the Motorola suggestion that we issue a Notice of Proposed Rule
Making proposing forbearance for international commercial mobile radio services. Set' Motorola
Comments at 17.

370 GCI Comments at 3; Mtel Comments at 17-18; Nex'tel Comments at 22; NYNEX Comments at
21; PA PUC Reply Comments at 16; Pacific Comments at 17; Southwestern Comments at 29; Sprint
Comments at 13. '.

371 GCI Comments at 3-4; GCI Reply Comments at 3-4.

372GCl Comments at 3-4.
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, ,lf5.,~/".II·:1 " tddN... - queItioDof iJrbearancefrontllfPlyillg
$e~216.~J, { 'teIIfIIi¥e~_.'nNYNBX arpes thate~
of .... ~.iI••h '.Wlttbe .,.u.nt of c..... to give consumers some mellUle of
~ ..... Pl ·•••'... aed to ~vide die ~blic with adequate safeguants
without~" ~, $ eDt of a competitive market. :J74 .

,(2)'........iPI

.~~"'.j,.-.'J*bIic Uttetat will. be seNed ifwe forbear from enforcin,
~ .2()6, '1Jf/t ......··•• ,..... $eCtioas. make canienliable for RloReQry dam.. to any
~~.. by.vio'.dl.«_C()IIIIHDicatio-. AIJt,ud ..... the right ofSuccessful.
~.......to~r"..ction of~ ,oiIher ....11·the courts or tile COlDMinion.

:='~~';'''''.w~:S~~:-~:t:I.C-:~=k':
=t'=,:-.:::c:fos:-eee:.sn:~=:~&.~:O,,:.~
protectioDs of 5ectiott 201. Without. the 'possibili!Y of obtaining n'Jdress through collection of
damIges, .the 09IDP1UIt -.ely is virtlWly _-"_. ~fore, it is in the public interest
DOt to forbear from enforcinItbese sections against any CMRS provider.

117. We .. ccxscIIr_ thattlte public iDtereItwiD not be serv~if the Commission
foJbeustiom .............. 216 .. 217. ".. ~. merely extend tM 'Tide n
oIl'IiIs'ioMofCMIJ PJ!O''''' to their tnIstIeJ, succellIGl'S 'in mtaeSt, 'ud.-. The sections
weRt i~;to......' .....'.• came.. • r. CC*Id.'.. not evade compI!mg wida the Act eidler
by ,aetiBj tIuIcJuIIt··~ '.(JIM",.. it .. COIIIIrOl or bylOllin, its business. To assure .. the
~ ....·..... dIe'declsion ROt to perMit fodJeanlnce from Sections 201, 202, and
208 isllOt flUltl*d," we' ee.clude.. that we shOuld not fOibear fmm enforcing the obligations
imposed by Sections 216 ud 217 of the Act.

. c. s.tte- ~t', 2U, 213, 215, 211, 219, 218, and 221

(1) ....,.",rul.. l'ftJtMIialS

••.~ we .Uliid in the NDtte~, secdoII 210 (Franks and Passes), Section 212
~~ .. -Officials DeaWa, in Securities), Section 213 (Valuation ofCIi'rier
~rty), Sectioa 215. cr-uctions Relatkig to Slrvices, EquiplBent,and So Forth), section
218 (lDquiries into M...ement), Section 219 (AnIIual arid Other Reports), Section 220
(Accounts, Records, aad Memoranda) and Section 221 (Special Provisions Relating to Telephone
Com~) ccmcern mauen of Commission authority and specific obligations placed on
cani~~.:J75 In the Notice we tentatively concluded that we should foroear from enforcing these
provIsions.

m Mtel Conu.nents at 17-18; NYNEX Comments at 21; Sprint Comments at 13.

:J74 NYNEX Comments at 21.

m Sections 222 (Competition Among Record Carriers) and 224 (Regulation of Pole Attachments)
do not appear tQ apply to commercial mobile services, so a.determination concerning forbearance is not
required. S~t Notict, 8 FCC Red at 8001 (para. 65 n.87). BellSouth eXp"ressed agreement with the
Commission in its comments. BeIlSouth Comments at 30-31.
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119. Several '*"IIlGMet'5US1ft that we should forbear from enforcing these sections. 376
Bell Atlantic IlI'JUC'S "lItMle of these provisions is necessary to ensure that service rates are
just, reasonable, aDd ·ft8IHliscrimilUltOry, and the~ are not needed in order to protect
consumers.m GTB ISIOIUthat Sections 213, 215, 219, and 220 are reco.rdkeeping,tep()rting,
accounting, depreciation; ... transactional tuinc RqUiJetnents that should be forborne for the
same reasons that tariff ftIinc "'Cluirements should also be forborne. 311 GTE also.contends that
the management and merger limitations in sections 212, 218, and 221 are irrelevant in a
competitive market. 379

190. Bell AIIaJRic •. conteI'lds that all of these sections were intended to impose a level of
oversigbt.that was deemed ~riate.for regulatilll mo~ly phone companies, but which is
unwarranted for the <X»mpetitlve, multi-player mobile servlcesriwtcet. Bell Atlantic and other
commenters argue that tliese sections have nothing to do with rates but rather burden carriers
with paperwork that would be irrelevant once tariffs are not accepted.310 CnA asserts that
these ~uirements ~itK:onsistent with a replatory regime whicfi .refrains from regulating
rates.3I1 Further, C'llA, Mtel, and Motorola lllJUe that it is not necessary and is umasonably
costly in a com~tive market closely to ovenee management, including the monitoring of
directorship POSitionS, teehnical·developm.ents, annual reports, and ~itic accounting records,
because marketplace forces will ensure that firms perform efJlciently.312

1'1. Catifomia "IJOS the Commission not to foJbear from prescribing accounting systems
under Section 220 for dOatiRant providers of commercial mobile radio services in order.to guard
against anti-competitive abuses by such providers. 313 California alleges that with many Of the
dominant carriers receiving PeS licenses, proper accounting systems should be prescribed in
order to deter cross-subsidY and other anti-competitive behavior.3M

(1) Discussion

192. We note thltthe Commission iDfreQuelltly exercises its authority under most of
these sections for carriers Jacking market power. For example, the Commission has imposed no
accounting requinmlents on non-dominant wimline carriers ~rsuant to Section 220. In Iddition,
non-dominant wireline carriers have been exempted from filing fonns required of dominant
wireline carriers pursuant to Section 219. Therefore, none of these provisions places any

376 AMSC Comments at 5; AMSC Reply Comments at 2; Bell Atlantic Comments at 27; BeIlSouth
Comments at 30-31; CflA Comments at 35-36; CenCail Comments at 11-12; GCI Comments at 3; GTE
Comments at 17; GTE Reply Comments at 8; In-Flight Comments at 2-3; Mtel Comments at 17-18;
Motorola Comments at 18-19; Pacific Comments at 17; RCA Comments at 6-7; Southwestern Comments
at 29; Sprint Comments at 12-13; TDS Comments at 20; Telaeator Comments at 20; TRW Comments
at 31.

377 Bell Atlantic Comments at 26.

378 GTE Comments at 17.

379 ld.

310 Bell Atlantic Comments at 27; CTtA Comments at 35.

381 crIA Comments at 35.

382 [d. at 35-36; Mtel Comments at 18; Motorola Comments at 18-19.

313 California Comments at 8.

3M/d.
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~-;sIe,~~~:=ficl=-me':;==e%=etfect on tbe ." ..• , .•. · or practices, dley may be necessary for~ protection of
~SOQIeI'Sif~~~'~rs.lfsuchpowers we~ needed, and the Commit$ioft had
e&dler~ to fc>IbeItfrillllfXOtCisiag thOle powers,_Commission would first have
tOiD~a ~ ..... plJCJ inonier to repll&euadertheSe,sedions. There is no
counterv~ public._ to justify our IialitiI'I our ability to •act if the need arises,
Before fotbeiring..,w..e.. 'must d•... I. _iDe that the provision is not necessary to protec.t apiast
unreasonable rates, and to proeICJtconsumers, and that forbearing from enforcing the provision
is~;w~ tileoul?lit irIIIft*.. No ()ne has shown tIIIlt folJOm, our authority to act under
Sectioris ~,lO,~,t3,,2f.S,218hll', ~2Q, and 221, will~. competitive maJiet conditio~s
aDd eabaDCe COIIipet!Poa ... oms providers, which the statute makes part of the public
interest analysis Of the thUd pro8I of the public interest test. '

. .193•.Nthouab weprOpoled to forbear from exen:ism, ourautbority under Sections210,
212, ~13, ~lS, 21!,219~ 220, .. 221 in, the Notice, lIpO!I further review we find tha~ we

=j==tyf~#!,ng~~~it2~w~~m~~~~=~~~;
~$f~j~Ctl:io:t~~~~=n~,lt~~~~s:ti~
212, .areprimarUy.~ of CoDunission ...-only, which the Commission may exercise,
~~~~Q213 ......... tileC~~ to~ a valuati~ o! a.ttor of any~
Of dlep:operty, owaed or_ by'any camero Section 215 .Jives tb8 Commis~on die authority
to exa",inc carrier~'" .. traIlIICtions likely to limit theeatrier's abilliy to render
~'seMCe' to the pubIic,.or to affect rates. 3e5 Section 218 authorizes the Commission to
inquue into the manapment of the business of the carrier. Section 219, inter aUa, authorizes
the Commission to .require ...,u·reports from carriers. 316 Section 220 gives the Commission
the discretion to prescribe tile forms of accounts, records, and memoranda to be kept by carriers
and ~. iacl~ dep~ prescription provilioM. Section 221, inter ali4, gives the
ConuDilsion, Cbeppwer'f9 "'.proposedconsolidatioM udlllCfgers of telephone com~es,
~ .~ 4esc:ribesthe JUnadlcdOo of the states when an excbanle area cros~s .$tate hnes.
JJtboUIb we will. not exeld.. QUI' authority to require annual repo.-ts or to pres.cribe fonns of
1CCOUIlta, reliDquishing GUr power to so act is unnecessary. To date, the CommissiQnhas not
imposed the reporting requirements listed here on common carriers who are now being classified
as CMRS providers. Thus, reservation of these powers should have no adverse impact on
colllpetitors.

194. In assessing whether to forbear from Sections 210, 212, 213, 215, 218, 219, 220,
and 221 in the cue of celJular carriers, we note that the cellular market is not yet' fully

~:UW~ti:cti:===st~~~:rre~g=cn~::r ~~::.::::
would be intended to. ensure that competition in the cellular marketplace continues to develop
in a manner that results in reasonable pricing and the absence of unreasonably discriminatory
practices in the pricing and delivery ofcellular services. We also wish to underscore our view
that a variety of factors (e.g., the advent of personal communications services) will work to
enhance competition. in the cellular marketplace in the near tenn. Nonetheless, we believe it is

385 Section 215 is also one source of our authority to establish our program of equipment registration.
See NCUC I.

386 See Section 43.21(a) of the Commission's Rules, 47 C.F.R. § 43.21(a).
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PI"Ident for the Commi..ion .to·pther sufticieat ... to enable us to continn our expectations
regarding the role competition will play with regard to cellular services.317

I.t$. The.. issues we eJP!ICl..•. to raise.. .i....n the~ iaelude.,im.~r alUJ: (1) the type of
iDfel'lJlltiOn to be colIeded; (2) the~y w:idl wllicb .periodic reports ofiDfonnation should
be submitted to.the Commialion; (3) whether these I'ClOQitiDg .....inmlents should apply to all
cellular carriersandlJl celhalar markets; and (4) policies that should apply to any asserted
confidentiality applicable to infonnatioD submitted.

I•• 'Section lIZ does~ anobliption upon carriers. section 212 empowers the
Commission to monitor interlocking directorates, i.e., the involvement of dimctors or officers
holding such positions in more than one common carrier. A person seeking to become an officer
in two or more carriers must apply to the Commission and mutt provide "a full explanation of
the reasons why grant of the authority sought will not adversely affect either. public or private
interests . .'. [and] address whether grant of the pennission requested could result in
anticompetitive conduct. ' ,.

197. Forbearance from enforcing Section 212 will reduce reculatory burdens witho,ut
adversely affectinaCMRS rates. Section 212 was ori,inally adopted to prevent interlocking
directors and offwers from enclling in such practices as price rtxiqa. The antitrust concerns that
Section 212 was desil~ to address are already addressed tl1r<xtjh o~her Tide n provisions'"
or by the antitrust laws. 390 Thus, regulation under $eCtion212 is not necessary to protect
consumers. Finally, forbearance is in the ~blic interest because it eliminates unnecessary filing
burdens that could otherwise impose additional costs upon CMRS providers.

d. Sections 223, 225, 226, 227, and 228

(1) Background tmtl Pktulings

198. As we stated in the Notice, Sections 223 (Obscene or Harassing Telephone Calls
in the District of Columbia or in Interstate or Foreign Communications), 225 (Telecommuni
cations Services for Hearing-Impaired and Speecli-Impaired Individuals), 226 (Telephone
Operator Consumer services Improvement Act (TOCSIA», 227 (Restrictions on the Use of
Telephone Bquipment (auto dialing, te1emarketers» and 228 (lteplation of Carrier Offering of
Pay-Per-Call Services) are provisions of more recent origin offering explicit protections to
consumers. We. sought comment on whether we should forbear from applying any of these
provisions to CMRS providers.

199. NYNEX, Mtel, and other commenters argue generally that enforcement of Sections
223,225,226,227, and 228 is consistent with the intent of Congress to provide consumers with
some measure of protection against possible carrier abuses, and assert that application of these
safeguards will provide the public with adequate safeguards without Jeopardizing the

317 We will also, as required by the statute, conduct an annual review of the CMRS marketplace to
determine whether the level of Title II regulation is appropriate. See para. 143 & note 300, supra.

318 Section 62.11 of the Commission's Rules, 47 C.F. R. § 62.11.

319 See, e.g., Communications Act, §§ 201 (b), 221, 47 U,S.c. §§ 201(b), 221.

390 See, e.g., Clayton Act, § 9, 15 U.S.c. § 19, which governs interlocking directorates,
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